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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

SONITPUR, TEZPUR, ASSAM 

      GR CASE NO:- 137/16 

                        U/S –279/338/427 IPC 

  State of Assam 

Vs                                      

Sri Hareswar Mandal ......       Accused person 

 

Present               : Sri. Angshuman Bhattacharjee 

 Addl. Chief Judicial Magistrate 

For Prosecution       : Sri. P. Baruah, Learned Addl. Public Prosecutor. 

For the accused    : Sri B Sarmah, Ld Defence Counsel 

Evidence recorded on   : 24-7-18, 24-09-18, 14-11-18, 02-01-19, 

14-02-19,06-04-19  

Arguments heard on    : 12-01-2022 

Judgement delivered on : 27-01-2022 

 

J U D G M E N T 

1. The prosecution case arises out of an ejahar lodged by one Sri Ramtanu 

Biswas alleging inter alia that on 25-12-15 at about 8 pm, his father Sri Manindra 

Biswas was returning home on his bicycle after attending a religious function at 

Morabelsiri. Just at that time, accused Sri Hareswar Mandal @ Parimal who was 

riding a bike bearing registration No AS-12-C-4277 in a rash and negligent manner 

collided with the bicycle of Sri Manindra Biswas (informant‟s father). As a result Sri 

Manindra Biswas sustained injuries on his head and chest and his bicycle was 

completely damaged. The entire incident occurred at Morabelsiri in front of the 

house of one Sri Jatindra Sarkar. Hence, this case.  

 

2.   On receipt of ejahar, Dhekiajuli PS case no. 40/16 U/S 279/33/427 IPC was 

registered and ASI Diganta Nath was entrusted with the investigation of this case. 

After completion of investigation the police filed charge-sheet against the accused 

Sri Hareswar Mandal u/s- 279/338/427 IPC. At the relevant point of time, on receipt 

of summons the accused appeared before this Court and he was furnished copies as 
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mandated u/s 207 Cr.P.C. Having found a case against the accused u/s- 

279/338/427 IPC, particulars of offences under said section of law was explained to 

the accused to which he pleaded not guilty and claimed to be tried. 

 

3. The prosecution examined as many as 8 (eight) witnesses and defence 

examined none. Accused was examined u/s-313 Cr.P.C. wherein he stated that the 

prosecution case is false. 

 

Point for determination 

 

i. Whether on 25-12-15 at about 8 pm the accused rode the 
vehicle on a public way, in a manner so rash or negligent as to 
endanger human life, or to be likely to cause hurt or injury to Sri 

Manindra Biswas and thereby committed an offence punishable 
under section 279 of the IPC? 

ii. Whether on the said day, time and place the accused caused 
grievous hurt to Sri Manindra Biswas by driving rashly or 
negligently so as to endanger human life or personal safety of 
others and thereby committed an offence punishable u/s 338 
IPC? 

iii. Whether the accused on the same day and time committed 
mischief by causing wrongful loss or damage to the property of 
Sri Manindra Biswas and thereby committed an offence 
punishable U/S 427 of the IPC ?  
 

Discussion of evidence  

 

4. PW1 Sri Ramtanu Biswas is the informant of this case and he in his evidence 

has stated that in the year 2015 at about 8 pm, while his father was returning home 

after attending a religious function on his bicycle then the accused driving his bike 

in speed dashed his father for which his father got injury on his head and his bicycle 

was also damaged. He was informed about the incident from his brother Sri Konsho 

Biswas over phone and immediately rushed to the place of occurrence and found 

his father and accused lying on the road. His father was brought to the nearby 

house of Sri Jatindra Sarkar and thereafter to Dhekiajuli Civil Hospital. Thereafter 

the injured was taken to Tezpur Medical College and Hospital wherefrom he was 

referred to Guwahati. As he was busy with the treatment of his father, lodging of 
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ejahar was delayed. He has identified his ejahar as Ext.1 whereupon Ext.1(1) is his 

signature thereon.  

 In cross-examination, he stated that at the time of the accident, he was at 

home and the place of occurrence was about 1 k.m. away from his house. He did 

not see from which direction his father was going. He denied that he did not state 

before police that Konshu Biswas informed him over phone about the incident and 

he saw his father and the accused lying in the place of occurrence. He denied the 

fact that the accident took place due to his father‟s fault and as his father is an 

aged person, he could not see well and his bicycle stuck on the heap of sand kept 

on the side of road and fell on the bike of the accused.  

 

5. PW2 Sri Munindra Biswas deposed that the informant is his son and he also 

knows the accused. On the day of the occurrence, while he was coming in his 

bicycle slowly from Phasipam towards his home, the accused coming at a very high 

speed on his bicycle dashed against him from behind. As a result, he sustained 

injury on his head and ears.  

 In cross-examination, he stated that on the day of the occurrence there was 

full moon and there were many people. He did not bring torch light on that day. He 

denied that at the place of occurrence, there was brick and sand kept lying and 

construction of road was going on. His eye sight is weak and impaired deaf.  

6. PW3 Sri Ramijay Biswas deposed that about 2/3 years ago at 8/9 pm, while 

Munindra Biswas was coming home after attending a religious function, he was 

dashed by a bike rider. When he arrived at the place of occurrence, he saw the 

accused lying along with his bike. He also saw the accused driving his bike at a very 

high speed. From the place of occurrence, police seized the bike of the accused and 

the bicycle of the informant and he put his signature in the seizure list vide Ext.2 

whereupon Ext.2(1) is his signature.  

 In cross-examination, he stated that he arrived at the place of occurrence 

after 10 minutes of the accident and he did not see the accident. He denied the fact 

that as the informant is his nephew, so he deposed falsely in favour of the 

informant.  

7. PW4 Sri Gautam Talukdar deposed that about three years ago at about 

8/8.30 pm the accident took place. On that day, he was coming home after 
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attending a religious function on his bicycle and injured Munindra Biswas was 20 

meter ahead of him. At that time, one at Morabelsiri in front of Nibaran Mandal 

Madhya English School, one TVS bike red colour driven by the accused from 

opposite direction hit the injured and his bicycle was damaged. The injured fell 

down by the side of the road and got injury on his chest and head. The bike was in 

very high speed and the injured was taken to the hospital. He put his signature in 

the seizure list vide Ext.2 whereupon Ext.2(2) is his signature.  

 

 In cross-examination, he stated that he knows the accused since 10 years. 

He denied the suggestion put to him by the defence side.  

 

8. PW5 Sri Dayal Sarkar deposed that on the day of the occurrence, he was 

sleeping in his house and Sri Gautam Biswas informed him about the accident. He 

saw the injured Munindra Biswas in an unconscious state and he gave him water. 

He also the accused with his TVS bike lying on the side of the road. He put his 

signature in the seizure list vide Ext.2 whereupon Ext.2(3)is his signature thereon. 

He stated that he does not know how the accident took place.  

 

 In cross-examination, he denied that at the time of the accident, he was in 

the „Kirtan‟. 

 

9. PW6 Sri Jatindra Sarkar deposed that at the time of the accident he was at 

„kirtan‟ and coming to the place of accident, he saw the accused and injured lying in 

his courtyard and police seized one bike and bicycle. He put his signature in the 

seizure list. 

 

 In cross-examination he stated that he does not know how and for whose 

fault, the accident took place.    

 

10. PW7 Dr Kumud Lal Borah is the medical officer and he has described the 

injuries found on the body of the injured/victim of this case. 

11. PW8 ASI Diganta Nath who is the investigating officer of this case in course 

of his deposition has narrated the facts of investigation carried out by him.  
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ARGUMENT PUT FORTH BY THE PROSECUTION SIDE 

 

12. Learned Addl PP on behalf of the prosecution side argued inter alia that the 

prosecution evidence is sufficient to prove the case against the accused beyond all 

reasonable doubt and as such the accused may be convicted of the offences alleged 

against him. 

 

ARGUMENT PUT FORTH BY THE DEFENCE SIDE 

 

13. Learned Defence counsel argued inter alia that at the time of occurrence 

sand was stuck at the place of accident. In the FIR, it is alleged that the accused 

came from opposite side whereas the victim in his statement alleged that the 

accused had hit him from behind. Learned Defence Counsel submitted that these 

inconsistencies in the statement of the PWs are fatal to the prosecution case. 

Learned Defence Counsel further argued that the bike seized in this case is of Bajaj 

company whereas PWs have stated that the accident had been caused by a red 

colour TVS bike. Moreover, no Police Case number is endorsed on the medical 

examination report of the victim and the victim has admitted in course of his cross-

examination that he is suffering from low vision and hearing impairment.  

            

DECISION AND REASONS THEREOF 

 

14.    I have heard the prosecution and defence side.  

15.    Let me now analyse how far the prosecution has been able to prove its 

case against the accused beyond all reasonable doubts. The offences alleged 

against the accused are U/S 279/338/427 IPC. Hence, it would be appropriate at 

this stage to discuss the essential ingredients of the said offences. 

16. Section 279 IPC says –“Whoever drives any vehicle, or rides, on any public 

way in a manner so rash or negligent as to endanger human life, or to be likely to 

cause hurt or injury to any other person, shall be punished with imprisonment of 
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either description for a term which may extend to six months, or with fine which 

may extend to one thousand rupees, or with both”.   

 Section 338 IPC says –“Whoever causes grievous hurt to any person by 

doing any act so rashly or negligently as to endanger human life, or the personal 

safety of others, shall be punished with imprisonment of either description for a 

term which may extend to two years, or with fine which may extend to one 

thousand rupees, or with both”.  

 Similarly, Section 427 IPC says – “Whoever commits mischief and thereby 

causes loss or damage to the amount of fifty rupees or upwards, shall be punished 

with imprisonment of either description for a term which may extend to two years, 

or with fine, or with both”.  

17. For the sake of brevity and convenience, all points for determination are 

taken up for consideration together. It is a well accepted canon of criminal 

jurisprudence that the prosecution must prove its case beyond all reasonable doubts 

and that the accused is to be presumed innocent until he is proved guilty. In the 

case of Kaliram Vs State of Himachal Pradesh reported in AIR 1973 SC 

2773, Hon‟ble Supreme Court had held inter alia that whenever the court finds 

reasonable doubt about the guilt of an accused, the accused must get the benefit of 

such doubt. 

18. It is seen that in this case there are three eye witnesses to the alleged 

incident. They are PW2- Sri Munindra Biswas (who is the victim of this case), PW3 

Sri Ramijay Biswas and PW4 Sri Gautam Talukdar. The only allegation brought 

against the accused by these three PWs is that at the time of the incident, the 

accused was riding his bike at high speed. However, none of these PWs has alleged 

that the accused at the time of the accident was riding his bike rashly or negligently 

or that he was riding his bike in a manner in which no prudent man would have 

driven his vehicle. None of these PWs has also alleged that at the time of the 

accident, the accused was coming from wrong side or he was trying to overtake 

other vehicles. In the case of Ravi Kapoor versus State of Rajastan reported 

in (2012) Crl.L.J. 4403 (SC), Hon‟ble Supreme Court of India has held that the 
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test of rash and negligent driving U/S 279 IPC is not speed. It is the manner of 

driving that endangers human life which is determinative.  

19. In the instant case, the victim Sri Manindra Biswas in course of his cross-

examination has admitted that he is suffering from low vision and hearing 

impairment. Thus, error of judgment on the part of the accused or the victim at the 

time of the accident cannot be ruled out.    

20. In view of the discussions above, it is hereby concluded that the prosecution 

has failed to prove its case beyond all reasonable doubt. As such this court holds 

that the accused Sri Hareswar Mandal is not guilty of the offences U/S 279/338/427 

of the Indian Penal Code and he be set at liberty forthwith. The bail bond furnished 

by the accused is hereby extended for six months from today (27-01-2022).  

 

21. Seized articles if any, be delivered to his lawful owner after proper 

verification and following the process of law. 

 

22.  Judgement is delivered and pronounced in open court.  

 

23. Given under my hand and seal of this court on this 27th day of January, 

2022. 

 

 

Sri Angshuman Bhattacharjee 
Addl. Chief Judicial Magistrate 

Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution witnesses:- 

PW1 Sri Ramtanu Biswas  

PW2 Sri Munindra Biswas 

PW3 Sri Ramijay Biswas 

PW4 Sri Gautam Talukdar 

PW5 Sri Dayal Sarkar 

PW6 Sri Jatindra Sarkar 

PW7 Dr Kumud Lal Borah 

PW8 ASI Diganta Nath 

Defence witness: 

Nil 

Documents  exhibited by the prosecution :-  

Ejahar as Ext.1 

Medical report as Ext.3 and Ext.4 

Charge sheet as Ext.7 

Sketch map as Ext.6 

Seizure as Ext. 2, Ext.5 

Ext.8 MVI report 

Documents exhibited by the defence -: Nil  

 

 

      Sri Angshuman Bhattacharjee 
                                                                 Addl. Chief Judicial Magistrate  
                                                                      Sonitpur, Tezpur 


